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Among the wild and ill-considered experi- 
ments in legislation by the legislature of 
North Dakota, under the domination of the 
Non-Partisan League movement, was an 
act, approved January 29, 1918, authoriz- 
ing counties to make loans to owners and 
tenants of farm lands to enable them to 
procure seed grain and feed, such loans to 
be secured by contracts having the same 
force and effect as promissory notes. The 
absurd feature of this act was that it pro- 
vided that if the indebtedness was not paid 
on or before the 15th day of October, it 
should be entered as a lien having priority 
over all incumbrances except those exist- 
ing at the time the act went into effect. In 
other words, a mortgage which was a first 
lien today might become a second lien to- 
morrow by the mortgagor’s action in bor- 
rowing under the Seed Act. 


While it is possible to justify such dis- 
placement of contract priorities by the right 
of the legislature to determine in what or- 
der liens or obligations shall be payable, yet 
it seems difficult to justify the attempt to 
classify the priority established by the 


North Dakota Seed Act, with the recog- 


nized “‘taxes, liens and assessments” which 
may be lawfully assessed against land and 
given priority over liens established by the 
contract of the parties. The borrowing of 
money for seed and feed is a voluntary act 
in the interest of the individual and not an 
obligation imposed by the state for public or 
quasi public purposes. At any rate it is 
an unusual interference with the right of 
contract which, if justifiable under any cir- 





cumstances, must be sustained to a valid ex- 
ercise of the police power of the state. 


But whether or not such an act giving 
priority to state loans to individuals over 
previous liens established by contract (sub- 
sequent to the passage of the act, of course) 
can be sustained as a valid exercise of the 
police power on the ground of the public 
necessity of such loans, the expediency of 
such laws is very doubtful. For, while the 
state secures protection for its loans, the 
individual is deprived of the advantage of 
borrowing money under private contract. 
If the borrower can, subsequent to the exe- 
cution of a first mortgage, create another 
lien by Ais own act and for an amount 
which may exceed the first lien and exhaust 
the security, the power to create a first 
lien is practically taken away. 


This is the very situation that is now con- 
fronting the farmers of North Dakota. For, 
when they sought to take advantage of the 
United States Farm Loan Act, the Farm 
Loan Board refused to lend money on 
North Dakota farm lands, in view of the 
possible displacement of the priority of its 
security under the Seed Act. The Attor- 
ney General of North Dakota went to 
Washington to plead with the Farm Loan 
Board to rescind its ruling which deprived 
North Dakota farmers of the right given 
them under the federal law. After pro- 
tracted conferences, the Farm Loan Board 
consented to make loans under the Farm 
loan Act, provided the North Dakota 
farmer gave a surety company bond indem- 
nifying the Federal Loan Bank at St. Paul 
against any loss resulting from the asser- 
tion of any prior lien under the Seed Act. 


Thus again it has been proven that the 
law is not a thing that can be played with 
and jockeyed to suit the whims or purposes 
of any class of the community. The 
law is an entirety. Its principles ape 
so delicately adjusted that if they are 
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ignored or displaced, care must be taken 
to make the necessary readjustments. ‘This 
cannot be done by men ignorant of these 
principles, but can only be accomplished 
under the advice of men learned in the law. 


The idea that a legislature is supreme is 
a delusion. It is true only in the .sense 
that an individual is supreme in his right 
to ignore the laws of nature and act in de- 
fiance of the laws of God and men. The 
evil consequences are as inevitable in one 
case as in the other. Will not our good 
friends—the Socialists—and others labor- 
ing, no doubt, sincerely, to better the condi- 
tions of humanity understand that there 
are principles of justice governing the rela- 
tions of men in society that must always be 
taken into account or society will disinte- 
grate. 
enough to know that he could not meddle 
with the complex laws that governed the 
intricate business and social relationships 
of a great empire without the aid of men 
who, like Trebonian, understood these prin- 
ciples and the full extent of their ramifi- 
cations. 


Even a Roman emperor was wise 


The people of North Dakota are making 
the sad mistake of ignoring and despising 
the advice of those who understand the law 
and its principles. The people of this state 
are driving their best judges from the bench 
and supplanting them by men who either 
have no knowledge of the law, or who, for 
political and selfish purposes, are willing to 
drag its honor in the dust. 


In the great reconstruction era that is be- 
fore us, let us be sure, as we go ahead with 
reforms which may be needed to adjust our 
present social relationships to new condi- 
tions, that we keep in mind the fact that 
the fundamental laws that hold society to- 
gether are so intricate and so intimately 
related to one another that one cannot be 
changed without a careful readjustment of 
all the others. 





NOTES OF IMPORTANT DECI- 
SIONS. 





NECESSITY OF ERECTING BARRIERS AT 
DANGEROUS PLACES ON A HIGHWAY.— 
The Supreme Court of Louisiana announces a 
rule clearly opposed te the weight of authority 
when it holds that it was not the duty of a 
city to erect guards or barriers along a high- 
way which abutted on a ditch through which 
poured the drainage of a district into a covered 
culvert, the mouth of which was also unguard- 
ed. Biegel v. City of New Orleans, 79 So. Rep. 
867. In this case a little child playing on the 
highway after a rain accidentally fell into the 
ditch and before it could be rescued, was car- 
ried into the unguarded culvert and drowned. 


Two principles of the law of negligence come 
into play here. First, the necessity of a city 
or county to erect barriers at dangerous places 
along the highway; second, the duty to protect 
children from defects in the highway or from 
attractive objects or mechanical contrivances 
on the highway, which are inherently danger- 
ous. In the principal case, a wide, cpen ditch 
abutting a highway and used for sewer. pur- 
pose, is a “dangerous place,” which should be 
guarded. In the second place, the unguarded 
culvert was not only attractive to children as 
a place to play, but a great danger to small 
children who might be carried by the waters 
of the ditch into the culvert, where rescue would 
be impossible. In all cities where such condi- 
tions exist, it is customary to place a grating 
before the entrance to such culverts to prevent 
accidents of the kind that happened in the prin- 


cipal case. On the question of negligence in- 
volved in failing to put a grating in front of 
the culvert, the Supreme Court said: 


“We cannot reconcile our minds to the opin- 
ion that the municipal authorities are to be 
blamed or found guilty of actionable negligence 
for their failure to foresee and guard against 
such an extraordinary occurrence as this was. 
We are not assured—in fact, we have much 
doubt—that a grating at the end of the cul- 
vert such as is suggested in the plaintiff’s pe- 
tition would have saved the child’s life. If 
such a safeguard had been there, and the 
child had been killed by being hurled against 
it, we might now be wondering whether the 
child could have passed through the uwunob- 
structed culvert unhurt.” 


We cannot reconcile our minds, on the con- 
trary, to the idea expressed by the court that 
this was an “extraordinary” occurrence which 
could not be foreseen. It seems to us that it 


} would readily occur to the mind of anyone on 
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seeing the yawning mouth of an unguarded cul- 
vert that just such an accident would very 
likely happen, especially after a heavy rain. 

On the other hand, the rule requiring open 
ditches and excavations abutting upon a high- 
way to be covered or guarded, would seem 
also to be clearly applicable to this kind of a 
case. In American and English Ency. Law, 
it is said that if there is a dangerous place, 
such as a declivity or excavation so close to 
the highway as to render it unsafe for trav- 
elers in the absence of a railing or barrier, the 
want of such railing or barrier constitutes a 
defect in the highway itself, for injuries from 
which the municipality is liable. Vol. 15, p. 
455 (2nd ed.). This rule is supported by au- 
thorities from practically every state except 
Louisiana. Possibly the Civil Law rule respect- 
ing the obligations assumed by municipalities 
in constructing sewers and highways is not as 
strict as that of the common law, although on 
this point the opinion is not very enlightening. 
The court’s argument, indeed, offers a most 
superficial and irrelevant defense of the city’s 
failure to guard the open sewer which caused 
the injury in this case. The court said: 


“It is not contended that the municipal gov- 
ernment was at fault in failing to have rail- 
ings along the edge of the sidewalks to prevent 
children from falling into the gutters or ditch- 
es. On the contrary, it must be conceded that 
the municipality could no more avoid the pos- 
sibility of a child’s falling into an open ditch 
or gutter than it could make it impossible for 
a child to fall into the river. The plaintiff’s 
contention therefore resolves itself into this: 
That the city should have had life-saving con- 
trivances for children who might fall into an 
open ditch. The duty of municipal corporations 
to keep the streets in a condition of safety 
to the public has been extended very far in 
some jurisdictions—in fact, to the limit where 
we think more consideration must be given 
to that regard which each individual should 
have for his own safety. It is true an infant 
under four years of age is not to be blamed 
for negligence, but as a corollary municipal 
governments cannot foresee and guard against 
all the dangers incident to the rashness of 
children.” 


The court’s criticism of the rule which re- 
quires barriers or railings to protect the trav- 
eler on a highway from dangerous excavations 
or declivities abutting thereon is founded on a 
reason which would have had some weight 
fifty years ago when the doctrines of caveat 
emptor and assumption of risk flourished in 
all their austerity and were the mere embodi- 
ment of the deeply rooted individualistic con- 
ceptions of the common law. But in an age of 
collectivism like this when Workman’s Com- 
pensation Acts and Employers’ Liability Acts 





protect a servant from his own carelessness 
and the dangers inherent in the business in 
which he is employed, and where Pure Food 
and Drug Acts make the seller and not the 
buyer “beware” when selling his goods, the 
tendency is rather to enlarge the duties and 
obligations of those who create conditions 
dangerous to employers or the public generally 
than to increase the corresponding obligations 
of servants, passengers, pedestrians, and the 
people generally to have regard for their own 
safety. 





LIABILITY OF DIRECTORS ON CON- 
TRACTS MADE AFTER CHARTER IS 
FORFEITED.—The prevalence of “New Jer- 
sey” corporations, “Delaware” corporations, 
etc., makes the decision of the United States 
District Court in Held v. Crosthwaite (Eastern 
District of New York) of considerable impor- 
tance. 

In this case a New Jersey corporation doing 
business in New York failed to pay a certain 
tax imposed on its franchise by the state of 
its incorporation, for which failure the govern- 
or of New Jersey proclaimed the fact that the 
charter of the corporation had been forfeited. 

Plaintiff seeks to recover against the di- 
rectors of the company which had been organ- 
ized to carry on the business of insurance 
brokerage, for failing to “cover’’ certain goods 
of plaintiff against “war risks” as they were 
under contract to do. The court, in holding 
that the directors of such company acted as 
agents of a de facto corporation after for- 
feiture of their franchise, had the following to 
say in support of its position: 

“Forfeiture of corporate franchises for fail- 
ure to pay taxes has ordinarily been treated 
as a matter merely affecting public interests 
and not as terminating the corporate existence 
for all purposes. Indeed, it is alleged that at 
all times the corporation was licensed by the 
Department of Banking and Insurance of New 
Jersey to do business. Judge Hough held that 
a New Jersey corporation against which the 
governor’s proclamation had issued under the 
very act in question could be proceeded against 
in bankruptcy (in re Munger Tire Go., 159 
Fed., 901), and his decision was upheld by the 
Circuit Court of Appeals. (See also Lively 
v. Picton, 218 Fed., 401; Stark E. RR. v. Mc- 
Ginty Cont. Co., 238 Fed., 657; Gilmer Cream- 
ery Co. v. Quentin, 142 Ill. App., 448; Lumber 
Co. v. Ward, 30 W. Va., 43).” 

In New Jersey it has been held that if a 
corporation is incorporated under one name 
and deliberately attempts to do business under 
another name, it will not be regarded as a 
de facto corporation and the directors will be 
liable as individuals. Booth v. Wonderly, 36 N. 
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J. L. 250. But here there was no attempt to 
act under a defective charter, but under no 
charter at all, in which case the parties so act- 
ing are clearly liable as individuals. The gen- 
eral rule on this subject is succinctly and ac- 
curately stated by the court in the principal 
case, as follows: 


“The statement so often made that those 
dealing with a de facto corporation are 
estopped to deny its existence is inaccurate, 
for no case of genuine estoppel exists; but it 
is established by an overwhelming weight of 
authority that where persons attempting to 
exercise corporate authority have taken bona 
fide steps to organize, those contracting with 
them must rely upon the corporate responsi- 
bility and not upon that of individuals with 
whom they never intended to contract. The 
validity of the exercise of corporate functions 
is a matter for the state and cannot be ques- 
tioned by others.” 








JUDICIAL BUNCOMBE IN NORTH 
DAKOTA AND OTHER STATES.* 


Much complaint has been made of re- 
cent years concerning the undue length of 
the written opinion, and yet in the demand 
for brevity there is a hidden danger. A 
much greater danger lies in the demand 
that only in exceptional cases shall opin- 
ions be written at all. 


Much of the delay and expense of the 
law, insofar as appellate courts are con- 
cerned, is no doubt due to the written opin- 
ion. Yet on the carefully prepared opinion 
depends not only the orderly growth of the 
law, but its unswerving righteousness. The 
written opinion, indeed, is the result of the 
desire for a government by law and not by 
men, and for a government by principle 
and reason and not by prejudice and pas- 
sion. This fact even practicing lawyers 
often fail to recognize. The digest-making 
law book writer realizes it but little and 
the general public not at all. The public 
knows nothing of the duties and responsi- 
bilities of the appellate court judge. It be- 
lieves him to be possessed of Solomon-like 

*This article, by a former Chief Justice of North 


Dakota, is interesting as affording a peep he- 
hind the scenes. 





opportunities and expects him, like Solo- 
mon, to decide cases off the bat and with 
regard merely to his momentary concep- 
tion of their particular equity. It has no 
realization of the fact that each appellate 
court decision becomes a precedent and the 
guiding rule for those of other similar con- 
troversies ; that the body of our law always 
has been, and, unless we radically change 
our governmental system, always will be 
judge rather than legislature made; that 
the law suit is the exception and not the 
rule; and that, as a rule, it is only the cases 
of doubt that ate appealed ; that one appel- 
late court case rightly decided and carefully 
and thoughtfully expressed furnishes a rule 
of a public and business conduct which if 
observed will prevent-numerous other con- 
troversies. The thoughtless observer and 
the ordinary judicial critic, indeed, desire a 
government by men when, as a matter of 
fact, our whole legal structure and the per- 
manence of democracy demands and de- 
pends upon a government by law. 


The writer can speak advisedly upon this 
subject, as there has lately been a pathetic 
illustration of this public idea in the state 
of North Dakota. ‘There is at the present 
time a judge upon the bench, James E. Rob- 
inson by name, who for many years has 
propounded this theory at the hustings and 
who has at last been elected upon it by an 
overwhelming majority, and this against 
one of the best lawyers that the state has 
ever produced. If elected he promised to 
decide cases on the argument without opin- 
ions and without leaving the courtroom. In 
many instances he has not only lived up to 
this theory so far as he was concerned, but 
in some instances he has come into court 
with an opinion already written before 
counsel have even been heard from. 

Every Saturday night he publishes a let- 
ter in the newspapers in which he prints 
these alleged opinions, and often before 
they have even been read by the other mem- 
bers of the court. In nine cases out of ten, 
indeed, they are never concurred in at all, 
and the other members are compelled to re- 
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write them, to be met merely with a caustic 
dissent and another article in the papers 
stating that the case was needlessly delayed, 
rewritten and was not decided by the ma- 
jority of the court for some days or weeks, 
when it was merely a kindergarten case; 
and that it was decided by him rightly 
though contrary to the views of the major- 
ity, upon or before the hearing, and that 
the delay has only produced an erroneous 
judgment and was insisted upon merely to 
allow time for the writing of opinions which 
were absolutely unnecessary. 


One of these cases involved the constitu- 
tionality of the initiative and referendum ;* 
another, a suit which took two weeks to try, 
contained 1,999 assignments of error, and 
involved the conduct of the whole banking 
system of the state as well as the rights and 
powers of the State Banking Board, and 
incidentally half a million dollars.* Another 
involved the constitutionality of the inher- 
itance tax laws of the state and incidentally 
a determination of the rights of non-resi- 
dent aliens under the treaty with Norway 
and Sweden.’ Another still, the drainage 
of a non-navigable river, the law of sur- 
face waters for the whole state, the inter- 
pretation of the clauses of the Federal Con- 
stition which prohibit, without the con- 
sent of Congress, compacts and agreements 
between the several states and foreign na- 
tions, and incidentally a half million dol- 
lars.!| The records in these cases were, of 
course, voluminous, they and the briefs re- 
quired weeks of careful study, but, accord- 
ing to the eminent jurist and the people who 
elected him, and the people who applaud 
his Saturday evening letters to the newspa- 
pers, they were merely kindergarten cases 
which could be decided off the bat, and 
without reading a single authority. 


(1) State «x rel Twitchell v. Hall, N. Dak., N. 
W. 

(2) Youmans yv. Hanna, 356 North Dakota 479, 
160 N. W. 705, 

(3) Moody vy. 
N. W. 704. 

(4) MeHenry County v. Brady, 87 North Da- 
kota 59, 163 N. W. 640. 


Hagen, 86 N. Dak. 471, 162 





The learned Judge, however, is merely 
carrying out his pre-election promises and 
doing what he promised the people he would 
do, and the people elected him by an enor- 
mous majority. The public, in fact, utterly 
fails to understand the function and duties 
of the appellate courts. They fail to realize 
that under our peculiar system they are 
law-making tribunals rather than the de- 
ciders of particular cases, and that in the 
rules which they announce in the particular 
cases the growth and stability of the law 
must be found. Mr. Justice Robinson, as 
a general rule, cites and reads no cases, he 
announces no definite rules of law. His 
opinions furnish no guide to attorneys or to 
the public in subsequent controversies. To 
him there is no law of stare decisis. The 
court can open judgment, though 
twenty years old. It must seek to ferret 
out injustice and do justice in the particular 
case, regardless of consequences, and such 
being the case, what need is there of the 
opinion ? 


any 


On this theory there would be no sta- 
bility to property or property rights. A 
person, for instance, might buy a piece of 
land thinking that the title was good, and 
to which the title was good under the estab- 
lished law and the established cases. Twenty 
years after another set of judges might 
come to rule over us, and the court could 
reopen tha old cases and decide the title in- 
valid. But how plausible the argument 
Injustice may have been done in 
the first decision. Courts of justice should 


sounds. 


always be open and ready to unearth wrong. 


A single example will, we believe, be suf- 
ficient to illustrate the law-making fune- 
tion and duties of the appellate courts and 
the necessity of care and thought in the 
preparation of their opinions. There were 
in one of the western counties of North Da- 
kota, two farmers across whose lands there 
ran a prairie trail.* This trail had been in 


(5) Burleigh County v. Rudd, 23 N. Dak. 362, 
136 N. W. 1082. 
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existence for twenty years, for, until re- 
cently the country had been devoted en- 
tirely to the raising of stock. The owners 
of land paid but little attention to these 
things, and the public were in the habit of 
driving anywhere and everywhere. There 
are tens of thousands of such trails in 
North Dakota, in fact in all of the great 
1ange country, and the farms of the west 
are literally gridironed- with them. 


One day the farmers fell out and the one 
nearest the city of Bismarck fenced the trail 
and blocked the roadway. His neighbor 
tore the fence down and then the courts 
were resorted to. An injunction was issued 
ordering the trail to be kept open, and an 
appeal was taken to the Supreme Court. 
The common law certainly is that a road- 
way which has been in existence for twenty 
years, though never regularly dedicated or 
laid out, is a highway by prescription. The 
point principally argued was the question 
whether the highway had been so used. 
This appeared to the judge to whom the 
writing of the opinion had been assigned 
to have been conclusively shown. He was 
about to write the opinion,—in fact he wrote 
a tentative opinion, holding that the trail 
was a highway by prescription and must be 
kept open. This was the snap shot judg- 
ment of the whole court. Fortunately, how- 
ever, he did not file the opinion at once, 
nor did he publish it by way of at Saturday 
evening letter in the newspapers. Instead 
of doing this he lit a cigar and began to 
think, and then he followed the cross-roads 
philosophers’ advice and “thought after 
thinking.” He soon realized how danger- 
ous and disastrous the rule he was about to 
announce would be. As between the par- 
ties it would be just and Solomon-like, as 
the trail had been closed out of pure mean- 
ness. The rule, however, would apply to 
every farm in North Dakota. It would 
apply to millions of acres of land and to 
thousands of trails. The farms of the west- 


ern part of North Dakota would be liter- 
ally gridironed with highways. It appeared 





to him it should not be. He made up his 
mind that if it was the law he was com- 
pelled under his oath of office to say so, as 
in his theory ours was a government by law 
and not by men and it was his duty to an- 
nounce and enforce the law, no matter how 
much he might dislike to do so. But he 
set about reinvestigating the case. He 
searched throughi all of the statutes. After 
much research he found, to his great relief, 
that at an early day the legislature had re- 
enacted into a statute the common law rule 
that a highway which has been in existence 
for twenty years is a highway by prescrip- 
tion, but ten years later had repealed this 
act for two years, and though, after two 
years, they again re-enacted the law, the 
chain had been broken. He was thus able 
to announce and to hold that in order to 
ibe a highway by prescription it must have 
been in existence either twenty years before 
1897, when the break took place, or twenty 
years before 1899, when the statute was 
again re-enacted. This ruling saved thou- 
sands of farms from mutilation. And it 
was the law not merely of the case that was 
before him, but of every other case. The 
ruling did no good to the particular litigant, 
for he was so elated over his victory that he 
put a rooster above his fence, and when his 
neighbor objected to his levity, he resorted 
to violence and brought on his head numer- 
ous other expensive law suits, but it settled 
the law, and rightly, and fortunately in 
thousands of other instances. The moral is 
that, if the judge had assumed the function 
of a Solomon and decided the case without 
sober second thought, and as the public and 
his associate justice wanted him to do in 
all instances, he would have done incalcu- 
lable harm. 


A clear distinction should, under our sys- 
tem, be made between the district and other 
trial courts and the appellate tribunals. It 
is the duty of the district judge, as it is of 
the appellate judge, to administer the law 
as it is and not as he thinks it ought to be 
just as much as it is of the appellate courts, 
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but his failure to do so is not as harmful. 
His opinions are not written and they do 
not constitute the final law. Each litigant, 
it is true, is entitled to a government by law 
and not by men or favoritism or passion, 
but if he is denied this right by the trial 
judge and the trial judge decides merely 
as he sees fit, the litigant alone is harmed. 
The judgment is not only appealed, but it 
lays down no final rule which other courts 
must recognize and follow. The public, 
however, sees no reason why appellate 
courts should not be as speedy in their de- 
cisions as justices of the peace, and judges 
like Mr. Justice Robinson encourage this 
belief. 


Mr. Justice Robinson also insists that no 
opinion should be over a page in length, 
and in a large measure, lives up to this con- 
tention. In this, he voices a criticism which 
has been repeatedly made by law school 
teachers and digest makers, and in a large 
measure by trial judges and by practicing 
lawyers who are merely interested in speed- 
ily finding precedents and in the minimiz- 
ing of the costs of law books. 


There is, however, a side to this question 
which is seldom emphasized, but which the 
appellate court judge in our newer states, 
where democracy is in the saddle, seems 
alone to recognize, and that is the para- 
mount necessity of making the administra- 
tion of the law respected by the litigants 
and their counsel and of making such per- 
sons realize and believe that, though they 
may be defeated and their contentions over- 
ruled, it is not through inadvertence or neg- 
lect, but after full and thorough consid- 
eration. 


It is easy, indeed, for a judge to brush 
aside a case, as does Mr. Justice Robinson, 
by saying that it is a kindergarten case and 
is not worthy of consideration. It is easy, 
too, to adopt the rule that where the judg- 
ments of the lower courts are affirmed no 
opinion will be written. This practice, 
however, will not long and never has long 





satisfied litigants or their attorneys. In 
Wisconsin, indeed, where the latter prac- 
tice was adopted with much flourishing of 
trumpets and heralded as a great reform 
and saving of printers’ ink, it was not long 
before the bar rebelled and it had to be 
discontinued. Even if this were desired to 
be done in North Dakota it could not be, as 
the constitution requires a discussion of 
every material point raised. This is, how- 
ever, in self-defense and aside from the 
mark. The real objection is to be found in 
the protest of the defeated litigant and of 
his attorney, and that is, “any damned fool 
could do that without even looking at the 
briefs or at the record.” It is easy enough, 
indeed, to brush aside a case by saying that 
“the court has examined the objections of 
counsel, but there is no merit in them and 
the judgment is therefore affirmed,” but 
how does counsel know that the objections 
have in fact been examined or looked into? 
And, as a matter of fact, is it not a tempta- 
tion to laziness on the part of the appellate 
judges themselves, and is it not often true 
that a point in which, at first blush, there 
seems to be no merit, after thorough inves- 
tigation is found to be controlling and of 
great importance? 


There is, indeed, no way of arriving at 
the merits of a law suit except by investiga- 
tion, and there is no better method than by 
writing an opinion thereon in which one is 
compelled to put down in black and white 
his reasons and his conclusions. The result 
of these perfunctory opinions, indeed, for 
which Mr. Justice Robinson and so many 
of the thoughtless clamor, must be a judi- 
cial despotism and not a government by 
law, and it is in a judicial despotism that 
the justice believes. But ours is a govern- 
ment by law and not by men and govern- 
ment by law can only remain if the courts 
are trusted and respected, and the litigants 
who resort thereto are satisfied that, even 
though the judges may often be wrong and 
often limited in intellect and discernment, 
they at any rate are attempting to do their 
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duty, are not afraid to express the truth as 
they see it, or the reasons for their deci- 
sions and are willing to face the conse- 
quences. 


Printers’ ink, indeed, may be costly and 
the laws’ delays are the source of much 
justifiable criticism. The dispatch of busi- 
ness and the saving of ink, however, are 
not everything. The laws’ delays are the 
source of hardship, but in our protest 
against cost and delay we should not expect 
the impossible. For many years, for in- 
stance, the courts of Chicago and of New 
York were lamentably undermanned. In 
Chicago a judicial system and a quota of 
judges designed for a city of hundreds of 
thousands was expected to do the work of 
a city of two millions. Yet the only crite- 
rion the popular press seemed to have of 
an efficient judge was that of one who “got 
through his calendar.” The consequence 
was, and still is, that thousands of cases 
were hurried through and were unfairly 
and arbitrarily tried, and that the miscar- 
riage of justice was appalling. The remedy 
was more judges, and not more haste. This 
remedy was for a long time, and still is, in 
a large measure, denied because it involved 
the expenditure of money. 


The cost of law books to the lawyer, in- 
deed, can be met in other ways than by 
encouraging a practice which would only 
result in a lack of due consideration by the 
courts and a consequent lack of confidence 
on the part of the litigants. This cost, in- 
deed, is only excessive in the newer states 
where the law is in its formative condition. 
There these are but a few state reports, the 
fundamental rules and policies have not 
been settled and it is necessary therefore 
to go to the decisions of other states for 
precedents and for guidance. In these 
states, however, libraries of well-selected 
cases can generally be relied upon and it is 
not necessary to buy or have access to all 
of the state reports. While in the old states, 
such as New York and Illinois and Massa- 
chusetts, practically all of the fundamental 





questions have been settled and their con- 
clusions may be found in the local state 
reports, and these are usually all that is re- 
quired for the permanent library. The di- 
gests will refer to the others and single 
cases can be obtained at a small cost from 
ait of the leading law publishers when nec- 
essary. So, too, it would be quite feasible 
to have commissions who should cull out of 
the decisions those only which announce 
new rules and to have only these printed in 
the permanent reports. 


It is necessary, however, that much of 
the wreckage should be cast aside and that 
the courts in their present-day decisions 
should, as much as possible, return to and 
announce basic principles, reconcile where 
reconciliation is possible, and fairly and 
squarely and clearly overrule where they in 
fact overrule, so that a mass of our deci- 
sions need no longer be referred to or read 
or even printed. It is above all necessary 
that they should speak in a language and in 
a manner which the intelligent public can 
follow and understand. In this age of im- 
patient democracy, indeed, we must be pre- 
pared to accept the premise once and for 
all that the public will never be satisfied 
with fine-spun webs of legal refinement 
which draw distinctions where none really 
exist. The fear, indeed, of overruling pre- 
vious decisions, a fear in which the public 
by no means shares, has so paralyzed our 
courts as to render them at times almost 
ridiculous. 


The Supreme Court of Illinois, in the 
case of Ritchie vs. People,® in 1894, for in- 
stance, held invalid an eight-hour labor 
law for women. It declared it to be an un- 
reasonable interference with personal Itb- 
erty and not necessary for the preservation 
of the health of those concerned or for the 
welfare of the general public. It even 
characterized it as an attempt to put woman 
under a legislative tutelage, and as an insult 
both to the employer and to the employe. 


(6) Ritchie v, People, 166 Ill. 98. 
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In 1910 the court was called upon to review 
this decision and to set aside or sustain a 
new law which only differed from the for- 
mer in that the limitation of the hours of 
labor was to ten instead of eight hours." 
This second statute the court sustained and 
held to be necessary for the public welfare 
and for the health of those immediately 
concerned. But instead of fairly and 
squarely admitting that they had erred in 
the past, the judges, in their second opinion, 
seemed to forget all that they had before 
said about class legislation and legislative 
tutelage, and the insult to free labor, and 
largely justified their yielding to the leg- 
islative discretion by explaining that in this 
new act the hours were ten and not eight, 
and that anyway in this new act the pre- 
amble had stated that the purpose of its 
passage was the protection of the women 
and of the public health, which statement 
had been omitted in the former enactment. 


What difference, we may ask, and the 
intelligent public will always ask, did this 
statement or preamble make? For what 
other purpose could the first act have been 
passed? The courts, indeed, must presume 
a purity of motive and some intelligence 
on the part of the legislature. The real 
fact was that in the first case thé court 
was not fully informed as to the necessity 
and therefore reasonableness of the legis- 
lative measure. It was impossible, indeed, 
that it should have been. Prior to the year 
1904 there had been but little scientific or 
medical investigation of the subject of the 
effect of long hours of labor upon the 
health of women. During the fifteen years, 
however, which elapsed between the pas- 
sage of the two acts a large amount of orig- 
inal investigation was undertaken and hun- 
dreds of valuable documents and books 
were published. In the first place the court 
erred honestly and from a lack of scientific 
knowledge for which it was not responsible. 
In the second case the scientific informa- 
tion or evidence was forthcoming and it de- 


(7) Ritchie v. People, 244 Ill. 509. 





cided rightly. Why, we ask, did not the 
court say so instead of trying to draw a 
technical distinction where none existed? 
Why was a broad-minded and really cour- 
ageous opinion weakened in this way and 
made to contain a purely technical distinc- 
tion which could accomplish no purpose 
but to weaken it as a precedent and to add 
to the further confusion of the law? Are 
we indeed to understand that the legisla- 
ture must placard every statute and that 
without such a placard an act will be in- 
valid? Must, indeed, the motive and pur- 
pose as well as the subject be clearly ex- 
pressed in the title? There is nothing, in- 
deed, which is sacred in the doctrine of 
stare decisis. ‘There is nothing which is 
sacred in a theory of law or in a govern- 
mental policy which has outlived its use- 
fulness or which was radically wrong in 
the beginning. Respect for the courts, it 
is true, and for the law, may be won by a 
respect on their part for the precedents of 
the past and an obedience to the law and a 
reasonable consistency. Much of our busi- 
ness stability rests upon the basis of a wise 
conservatism. But after all society must 
progress. It must grow wiser and more hu- 
mane, and it will never consent to be re- 
strained in its advance by ill-considered 
precedent. 


Perhaps no better illustration of this ten- 
dency and practice can be given than that 
furnished by the liquor cases of In re Rah- 
rer,> Delamater vs. South Dakota®, Bow- 
man vs. Railway Company,”° Leisy vs. Har- 
din,'! and the so-called License cases.’” 


Prior to the Civil War and especially in 
the fifties, a temperance wave swept over 
the United States. Prohibitory laws were 
passed in Maine, Minnesota, Massachu- 
setts, Rhode Island, Vermont, Michigan, 
Connecticut, New York, New Hampshire, 
Nebraska, Delaware, Indiana, Iowa, Wis- 


(8) In Re Rahrer, 140 U. S. 545. 

(9) 205 U. S. 93. 

(10) 125 U. S. 465. 

(11) 185 U. S. 100. 

(12) Pierce v. New Hampshire, 5 Wall. 462. 
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consin, Ohio and Illinois, while a prohibi- 
tion statute was only lost in Pennsylvania 
by one vote and in Minnesota a popular 
vote ratified the adoption of the Maine law. 
Added to this fact was the fact that there 
were upon the Supreme Court of the 
United States several southern judges who, 
no matter what they may have felt upon 
the question of the personal liberty of the 
consumer of liquor, were firmly imbued 
with the doctrines of home rule and of 
state’s rights. The consequence was the 
so-called License Case decision, in which 
the Supreme Court of the United States 
announced that: The doctrine that a state 
had the inherent right of self-protection 
and could prohibit pestilence, whether to 
the body or to the mind, and that “if the 
foreign article be injurious to the health 
or morals of the community, a state may, 
in the exercise of that conservative and 
great police power which lies at the founda- 
tion of its prosperity, prohibit the sale 
of it.” 


After the breaking out of the Civil War, 
however, and on account of it, the liquor 
interests became entrenched. Men forgot 
local and moral issues in the presence of 
the great and paramount danger. The gov- 
ernment, too, had resorted to an excise tax 
on liquor, and liquor paid a large portion 
of the expenses of the war. After the war 
politicians had to be rewarded and pen- 
sions paid, and both political parties were 
unwilling to do without this enormous reve- 
nue. The corner saloon, too, had entered 
into politics and the destinies of cities, and 
even of states, were controlled therefrom. 


It was in these surroundings and in this 
condition of popular thought that the cases 
of Leisy vs. Hardin, familiarly known as 
the Original Package, and Bowman vs. 
Railway Company, were decided. In them 
the court held that a state had no power to 
interfere with the importation of liquor 
into its territory, and that it was only after 
the original package had been broken and 
the liquor had been mingled with the com- 





mon property of the state that it could be 
regulated and controlled. The opinions in 
these’ cases fairly and squarely overruled 
the decision in the so-called License cases. 
But they did not say so or admit the fact. 


Still later a reaction set in, the prohibi- 
tion sentiment again began to grow with 
leaps and bounds and the anti-liquor forces 
and the anti-liquor sentiment soon again 
became as strong as they were before the 
war. This movement for a time culminated 
in the cases of In re Rahrer and Delamater 
vs. South Dakota. In these cases the Su- 
preme Court of the United States in prin- 
ciple fairly and squarely overruled the prior 
decision of Leisy vs. Hardin, and in fact 
returned to the holding of the so-called 
License cases. Yet it strictly refrained 
from saying so and for fear of criticism for 
vacillation, or perhaps in order that the 
misinformed might be led to believe that 
the laws were ever stable and never 
changed, announced a new doctrine which 
was absolutely untenable and must sooner 
or later be in turn disregarded. In the 
license cases it was held that the state 
could prohibit the importation of liquor 
into its territory, and this even in the orig- 
inal package. In the cases of Bowman vs. 
Railway Company and Leisy vs. Hardin, 
it was held that this could not be done and 
that the state could not interfere with in- 
terstate commerce, and that the control of 
interstate commerce was exclusively in the 
federal government. In the case of Dela- 
mater vs. South Dakota it was held that 
the state could prohibit the taking of or- 
ders for liquor within its borders, even 
though the order was not to be filled or 
even accepted within the state, but in a for- 
eign state, and even though such statute 
would prevent the importation of the 


liquor when the order was accepted. In 
In re Rahrer it was held that the control 
of interstate commerce was not exclusive 
in Congress, as had been held in Leisy ys. 
Hardin, but could be surrendered by it. 
The real fact of the case is that the origi- 
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nal and first holding in the license cases 
was right and those in the cases of Leisy 
vs. Hardin and Bowman vs. Railway Com- 
pany were wrong. 


What is true of these cases is true of 
scores of others. Time and again, indeed, 
we find opinions which in fundamental prin- 
ciple overrule long lines of prior decisions 
and announce a complete change of front, 
but are so lacking in candor that the fact is 
hardly apparent. Instead of confessing 
error they often seek to make distinctions 
where none exist, or none, at any rate, 
which the ordinary mind will ever be able 
to see or to appreciate. The Supreme 
Court, indeed, seems to have taken the po- 
sition that it would be utterly derogatory 
to its influence to admit that it ever erred, 
and that to fairly and squarely overrule a 
former decision would wreck the ship of 
state. And this practice has been followed 
by only too many of the state courts. The 
result has been a tangle of legal refine- 
ment and sophistry which is getting greater 
and greater every day. Each new distor- 
tion, each new surrender of basic princi- 
ples and of irresistible logic paves the way 
for still further surrender, makes the law 
less and less certain, and encourages that 
class of lawyers, now only too common, 
whose main business it seems to be to 
teach their clients to violate the basic prin- 
ciples of social and human kinship, and 
by the weapons of delay and obstruction 
to hinder, if not prevent, all progress and 
all reform. Is there not a serious question 
whether, after all, the art of refinement 
and discrimination has not been carried 
too far by our courts and whether frank- 
ness is not now imperatively demanded? 


The written opinion, however, must be 
preserved, for in it is our only guarantee 
against autocracy and injustice. In it is 
our only guaranty against a force con- 
trolled judiciary, for there is a fear that is 
greater than the fear of defeat at the polls, 
and a desire that is greater than that of 
money or of power, and that fear is the 





fear of the verdict of history and of pos- 
terity, and that desire is the desire for the 
respect of thoughtful and honorable men. 
Two and two make four and will make 
four through the ages, and no judge, how- 
ever cowardly and corrupt, and thank God 
we have few of such among us, is willing 
to be pilloried through the ages and have 
the lawyers of the future rank him either 
as a knave or a fool. Criticised, too, 
though he may be for the moment and per- 
haps denied re-election, if he is right he is 
right in spite of his enemies, and his repu- 
tation is secure. The well-considered writ- 
ten opinion is necessary to an ordered gov- 
ernment under the law. It is necessary 
to the maintenance of an honest and fear- 
less judiciary, for it is the honest judge’s 
only shield of defense. 
ANDREW A. BRUCE. 
Minneapolis, Minn. 








HUSBAND AND WIFE—COVERTURE. 





STOCKWELL v. STOCKWELL’S ESTATE. 





(Supreme Court of Vermont. Nov. 19, 1918.) 





105 Atl. 30. 





Wife’s claim for money lent husband does not 
outlaw as long as the marital] relation continues, 





POWERS, J. (1-4) The plaintiff appealed 
from the disallowance of her claim against 
the estate of her late husband, Thomas E. 
Stockwell. The trial below was by the court, 
and resulted in a judgment disallowing all 
the items in the plaintiff’s specifications, ex- 
cept the item of $35 for a car sold Stock- 
well The plaintiff excepted. The specifica- 
tions included 28 items, of which only those 
hereinafter referred to are discussed in the 
plaintiff's brief. All these items pertain to 
property held by Mrs. Stockwell as her sep- 
arate estate. As we shall see, a part of these 
are for money loaned, and it must be taken, 
the contrary not appearing, that this money 
was so held by her; for, though G. L. 3524 
(the statute defining the status of a married 
woman’s personal property) expressly excepts 
personal property and rights of action acquired 
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by her by gift from her husband, it is for him 
who asserts that the property in question comes 
within the exception to prove it. The other 


-items are for lumber and ties cut from the 


Barrows lot, so-called, under an antenuptial ar- 
rangement whereby Stockwell took the title 
to himself and held it for the claimant and 
agreed to lumber it for her benefit. This ar- 
rangement created a trust relation between the 
parties; but, as will be seen, the trust was fully 
performed and ended in Stockwell’s lifetime, 
except as to the matter of accounting. In such 
circumstances, an action at law can be main- 
tained by the cestui. Parker v. Parker, 69 
Vt. 352, 37 Atl. 1112. 


In these circumstances shown by the rec- 
ord, the commissioners had full jurisdiction 
over all the items of the claim. Metcalf v. 
Metcalf, 89 Vt. 63, 94 Atl. 1. Items 4, 5, 6, 
12, 13, and 21. These are all for cash loaned 
by the claimant to her husband, and depend 
for their proof upon the admissibility of cer- 
tain entries in the plaintiff's diaries. Of these 
entries it is found that they are in the hand- 
writing of the plaintiff, that they are made at 
or about the time indicated therein, that they 
were made according to her usual manner of 
recording such transactions, and that they were 
her only books of account kept at that time. 
No other evidence to support these items was 
received. 


The diary of 1899 was a small book in which 
one page was assigned to each day in the year. 
In the back of the book were several pages 
headed “Cash Account,” which were ruled as 
such accounts usually are with columns headed 
“Received” and “Paid.” Various appropriate 
entries appeared on these pages headed “‘Mem- 
oranda”; ruled into three columns, one on the 
left of the page, for the date, and two at the 
right headed, respectively, “Dolls.” and “Cts.” 
On one of these pages were two entries of 
money lent to other persons, and in another 
was an entry as follows: “Nov. 23 Loaned 
T. E. Stockwell without security 125.00.” This 
was item 4 on the specification. Item 2 was 
shown only by an entry in the diary of 1901. 
This, also, was a small book with one page 
assigned to each day, and with similar “Cash 
Account” and “Memoranda” sections in the back 
part. In the diary part of this book on the 
page assigned to April 3, 1901, appeared this 
entry: ‘“Loaned Stockwell five dollars to pay 
Woods.” All the other items of this group 
were shown only by entries found in the diary 
of 1900. This was a larger book with a page 
for each day, and at the back there was, in 
addition to a “Cash Account” and “Memoranda” 





section, a few ruled pages for “Bills Payable” 
and “Receivable.” On the page of the diary 
part assigned March 7th, this entry appeared: 


“T made walnut cake Sigh (Stockwell) and I 
went to the Eastern Star meeting in Brattle- 
boro afternoon and evening. I was sick in eve- 
ning and had to leave the hall. I got a cash- 
ier’s check cashed for $50 and lent the money 
to Stockwell. Saw Mary Shepardson in Drug 
Store.” 


This entry may be taken as fairly showing 
the character of the entries regarding the re- 
maining items of the group. 


(8-12) As we have seen, the antenuptial ar- 
rangement created a trust. This relation of 
the parties was not affected by the agreement 
that Stockwell should use the money for a 
short time. The accounting between them was 
merely postponed; it was not waived. If, as 
the defendant here claims, this agreement did 
result in changing their relation into that of 
the debtor and creditor, simply, the result 
would not be to exclude the jurisdiction of the 
commissioners, but might affect the question on 
which the rights of the parties depend, so far 
as these items are concerned. That question 
is: Where is the burden of proof? It is a 
rule very generally, if not universally, adopted 
by the courts that, when a truster is called 
to account, the burden is on him to make a 
proper accounting, and, on failure so to do, 
all intendments are against him. He must 
keep proper books and records. The law as- 
sumes that he knows all about the transac- 
tions involved and must reveal the true facts. 
39 Cyc. 476; 2 Perry, Trusts, § 821; 3 Pom. Eq. 
1062. if he claims credits, he must prove them. 
Choctaw, etc., R. Co. v. Sittel, 21 Okl. 695, 97 
Pac. 363. It is not necessary for the cestui 
to show that there is anything his due. Frethey 
v. Durant, 24 App. Div. 58, 48 N. Y. Supp. 839. 


This rule accords with our own in kindred 
matters. See Farwell v. Steen, 46 Vt. 678; 
Spaulding v. Wakefield’s Est., 53 Vt. 660, 38 
Am. Rep. 709; McCloskey v. Gleason, 56 Vt. 
264, 48 Am. Rep. 770; and Rich, Adm’r, v. 
Austin, 40 Vt. 433. The failure in the proof, 
then was that of the estate, and the items 
should have been allowed. 


(13) The statute of limitations was pleaded 
and is relied upon, but it will not defeat the 
plaintiff's claim. While there is some disagree- 
ment in the books, the rule of the best re- 
sumed cases is that money lent by a woman to 
her husband does not outlaw as long as the 
marital relation continues. This results from 
the unity of husband and wife, and, notwith- 
standing the modern statutes regarding mar- 
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ried women’s property rights, she cannot sue 
her husband, and the rule remains the same. 
Public policy still forbids that the parties shall 
be vexed by pressing claims against each other, 
and these are not in danger of outlawing dur- 
ing coverture. Angell, Lino. § 60; Metlar v. 
Williams, 86 N. J. Eq. 330, 97 Atl. 961; Mor- 
rison v. Brown, 84 Me. 82, 24 Atl. 672; Bar- 
nett v. Harshbarger, 105 Ind. 410, 5 N. E. 718; 
Dice v. Irwin, 110 Ind. 561, 11 N. E. 488; Par- 
rett v. Palmer, 8 Ind. App. 356, 35 N. E. 713, 
52 Am. St. Rep. 479; Kennedy v. Knight, 174 
Pa. 408, 34 Atl. 585; Gillan v. West, 232 Pa. 
74, 81 Atl. 128. And it makes no difference 
if the transaction took place before the mar- 
riage. Fourthman vy. Fourthman, 15 Ind. App. 
199, 43 N. E. 965; Second Nat. Bank v. Mer- 
rill, 81 Wis. 142, 50 N. W. 5038, 29 Am. St. 
Rep. 877. 
Judgment reversed, and cause remanded. 


Nore.—Statute of Limitations as to Claim by 
Wife Against Husband—tThe theory of the in- 


stant case is that, though a wife may contract. 


with her husband and may sue him, yet if she 
does not exercise her right, yet public policy does 
so discourage one vexing the other with claims, 
that if she refrains from suing, the statute of 
limitations will not run against her. 


But a different view has been taken by some 
of the courts. Thus in Estate of Deaver, 126 
Iowa 701, 102 N. W. 825, 106 Am. St. R. 374, 
the statute provides that “actions may be brought 
within the times herein limited respectively, after 
their causes accrue, and not afterward, except 
when otherwise specially declared. The court 
thought that it was not permitted to insert any, 
even though we might think that, owing to the 
relation of the husband and wife, she should be 
relieved from the necessity of pressing her claims 
against her husband in order to keep them alive. 
That was a matter of legislative jurisdiction and 
does not constitute a reason for refusal by the 
courts to give effect to a specific statute to the 
contrary.” 


In Georgia it was formerly held, but the statute 
was changed, that where one marries a woman 
who had land which he reduced to possession as 
his property, the statute ran against her during 
coverture. Shipp v. Wingfield, 46 Ga. 593. , And 
where a cause of action vests in the husband for 
which he may sue in his own name, the statute 
runs against her notwithstanding her coverture. 
Cook y. Lindsay, 34 Miss. 451. 


In Ball v. Bullard, 52 Barb. 141, it was said: 
“Tt was the disability, by reason of marriage, 
and not the marriage itself, that was the reason 
for the exception; and it was the disability, not 
the marriage, that was removed. As the law 
stood, marriage created this impediment, that the 
wife could not bring this action alone. * * * * 
The reason of the law changing, the law itself 
ceases also,” 


In Bromwell v. Bromwell, 139 Ill. 424, the 
court does not directly hold whether or not the 





statute of limitations ran against the wife’s claim 
in favor of her husband’s estate, but it applied the 
rule of law, saying: “If these transactions were 
in fact loans of money, they created an indebted- 
ness, which was evidenced by no writing and 
which was therefore subject to limitation of five 
years. No evidence was offered tending to take 
the case out of the statute or to bring it with- 
in any of the exceptions therein contained.” 


In Wyatt v. Wyatt, 81 Miss. 219, 32 So. 317, 
it is said: “Our statute declares that all disabili- 
ties of married women are removed; that they 
and their husbands can sue each other, and their 
legal rights and liabilities are unaffected by mar- 
riage. To the statute there is no qualification, 
except the few made for the protection of third 
parties. * * * Nothing of coverture or community 
rights or disabilities exists in our state. Its pub- 
lic policy is voiced by its legislation. Resurrec- 
tion of stale claims is as fraught with evil with- 
in as without the family circle. In fact, when 
business relations exist, prompt settlements are 
nowhere more essential to harmony than among 
those closely allied.” 


In Duvall v. Parepoint, 168 Ky. 11, 181 S. W. 
653, it is ruled that, though statute of limitations 
is suspended during coverture, yet if her hus- 
band was given the right to sue upon the note, 
coverture was not involved, because her hus- 
band had right of action and the statute ran 
against him, even though he had never reduced 
the note to possession. 


These cases are only a few; those which dif- 
ferentiate or do not accept the principle are given 
in the instant case. It may, however, depend 
very greatly on statutory construction, as or not 
thereby a policy of law is proclaimed. Cc. 








CORRESPONDENCE. 


VALIDITY OF THE PROHIBITION AMEND- 
MENT. 





Editor Central Law Journal: 


Dear Sir: I have read with interest your 
editorial of January 31, on the validity of the 
ratification of the Prohibition Amendment. 


1. The framers of the Constitution could not 
foresee the development of social conditions. 
Wisely, they used general terms. When they 
gave power to wage war they “did not limit 
the army to flint lock muskets, nor the navy 
to carronades. We need no Amendment to 
enable us to use iron-clads, submarines, or 
machine guns. So when they used the word 
“Legislatures” they left it to each state to de- 
termine what its legislature should be. In the 
evolution of society, the referendum has been 
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developed and become a part of the legislature. 
In many states an act or a joint resolution 
can be suspended and annulled by a vote of 
the people of the state. The referendum thus 
becomes part of the legislative process. Until 
the time for that has expired the ratification 
is incomplete. 


2. A more fundamental objection is that the 
Amendment is revolutionary. It deprives the 
states of powers of local self-government which 
they have always exercised. It was an essen- 
tial part of the new government, framed in 
1787, that the states should retain these. As 
Chief Justice Marshall said in delivering the 
judgment of the Supreme Court in McCulloch v. 
State of Maryland (4 Wheaton 316): 


“No political dreamer was ever wild enough 
to think of breaking down the lines which sep- 
arate the states, and of compounding the Amer- 
ican people into one common mass.” 


In my judgment this change can only be 
effected by the consent of all the states. Each 
one may say “Non in haec foedera veni.” 


A partner in a woollen mill cannot be obliged 
by the majority to go into mining. A state 
that joins the Union under an agreement that 
loca] self-government shall be reserved to the 
states, cannot be deprived of this power without 
its consent. 

Everett P. WHEELER. 

New York, N. Y. 
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of the New York Bar; Associate Professor of 
Law, Columbia University; Author of “Cred- 
itors’ Rights and Remedies.” New York. Co- 
lumbia University Press. 1918. Price, $1.75 
net. Review will follow. 


The Unsound Mind and the Law. A Pres- 
entation of Forensic Psychiatry. By George 
W. Jacoby, M. D., author of “Child Training as 
an Exact Science”; Fellow of the New York 
Academy of Medicine, Member of the Ameri- 
can Medical Association, American Neurolog- 
ical Association, etc. Funk & Wagnalls Com- 
pany. New York. 1918. Price, $3.00 net; by 
mail, $3.16. Review will follow. 





HUMOR OF THE LAW. 


A story is told of a certain lawyer who grad- 
uated from college and came to St. Louis to 
live. A year in the city left him a failure so 
he moved to Kansas City. Success seemed just 
as elusive on the other side of the state, and in 
desperation he went to St. Joseph. The age of 
30 found him living in Springfield; later he 
went to Carthage. At 45 he hung out his shin- 
gle in Sedalia, but to no avail. The clients 
never came. There he died, going straight to 
hell, but the change was so gradual that he 
never noticed it. 





“Like cures like,” said Col. G. V. S. Quacken- 
bush, who commands the Texas flying camp 
of Kelly Field. “Germany wanted war. Well, 
the Allies gave her war. 

“Germany is like Mrs. Snodgrass, who went 
in for spiritualism. She had the spiritualistic 
craze bad for a while. Then, all of a sudden, 
she dropped it. 

“‘How did you cure her?’ a man asked her 
husband. 

“*T started to go to the seances with her,’ 
he said, ‘and got loving messages every seance 
from my first wife.’” 





A man and his wife had some little difficulty 
and separated and in accordance with the usual 
procedure the husband advertised that his wife 
had left his bed and board and that therefore 
in the future he would not be responsible for 
any debts other than those contracted by him- 
self. The wife, on seeing the advertisement 
and taking the statement literally, hastened to 
the newspaper office and inserted the follow- 
ing advertisement: “Wishing to correct the 
wrong impression created by the advertisement 
inserted by my husband, I wish to state that 
I am not separated from the bed referred to, 
as it is my property and I took it with me.” 





When I was young I knew a man that went to 
Boston some, 

He’d miss th’ weekly stage and wait until th’ 
next one come; 

But naow, them Amherst students they strain 
their bits and champ 

And kick around missin’ the’ half-hourly car to 
Hamp. 

But I saw a New York lawyer that gnashed his 
teeth and swore 

At missing the next empty space in a revolvin’ 
door. 

—Burges Johnson in “The Little Yankee College.” 
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1. Assumpsit, Action of—Equitable Defenses. 
—Under the Pennsylvania practice, an action in 
assumpsit is open to equitable defenses.—Mont- 
gomery v. City of Philadelphia, U. S. D. C., 253 
Fed. 473, 


2. Bankruptey— Good Faith. — “Reasonable 
cause to believe,” under the Bankruptcy Act, 
covers substantially the same field as “notice” 
under the equitable doctrine of good-faith pur- 
chaser.—Bassett v. Evans, U. S. C. C. A, 253 
Fed. 532. 


3. Insurance Policy.—A trustee is entitled 
to the surrender value of an endowment insur- 
ance policy on the life of bankrupt, where it 
has a cash surrender value, either by its terms 
or by the concession and practice of the com- 
pany.—In re Simmons, U. S. D. C., 253 Fed. 466. 


4. Lease.—Where tract subject to oil and 
gas lease, was subdivided and sold in bankrupt- 
cy proceeding, the purchaser of each subdivision 
took subject to such lease, and if lessee pro- 
duced oil and gas from tract, the royalties would 
be payable to owner of subdivision upon which 
producing wells were drilled.—Pittsburgh & 
West Virginia Gas Co. v. Ankrom, W. Va., 97 
S. E. 593. 








5. 





Trustee.—Though the trustee in bank- 
ruptcy of a mortgagor be conceded to have the 
rights of an attaching creditor, and not mort- 
gagor, in property of bankrupt, he would not 
have any greater rights than mortgagor to fix- 
tures annexed to mortgaged property prior to 
bankruptcy.—Keefe v. Worcester Trust Co,, U. 
8S. C. C. A., 2538 Fed. 536. 


6. Trustee.—Buyer's claim for damages for 
seller’s breach passes into the hands of buyer's 
trustee in bankruptey.—Tennison v. Hanson, 
Ark., 206 S .W. 4388. 


7. Banks and Banking—Ultra Vires.—A bank 
cannot avail itself of the defense of ultra vires 








upon being sued by a purchaser for valué on 
an acceptance discounted and transferred by the 
bank; there being nothing against public policy 
in the transaction, and defendant not having 
offered to refund.—Sherrill v. American Trust 
Co., N. C., 97 S. E. 471. 


8. Bills and Notes—Assignment.—An assign- 
ment of “all right, title, and interest in and to 
the within note,” indorsed on the back of an 
instrument, being a qualified indorsement, in no 
way affects the negotiability of the paper, and 
the indorsee, having possession thereof, is 
deemed prima facie a holder in due course.— 
Marion Nat. Bank v. Harden, W. Va., 97 S. E. 
600. . 


9. Burden of Proof.—Irn an assignee'’s ac- 
tion of acceptances, defendant having pleaded 
fraud in execution and introduced evidence, un- 
der Revisal 2208, burden was on plaintiff to 
prove by greater weight of evidence that it was 
holder in due course for value and without no- 
tice.—Metropolitan Discount Co. v. Baker, N. 
c., 97 S. E. 495. 


10. Brokers — Consideration.— A waiver, by 
borrower, of departure in terms of loan offered 
from that authorized to be negotiated by loan 
broker, to be operative must be supported by 
agreement on valuable consideration, or be such 
as to estop him from insisting on strict per- 
formance of ccntract.—Hutchings v. Binford, 
Tex., 206 S. W. 557. 

11. Exclusive Agency.—Where a real estate 
owner signed an agreement giving an exclusive 
agency to sell, and the broker, though not sign- 
ing it, acted thereon, it became binding.—How- 
ard & Brown Realty Co. v. Barnett, Mo., 206 S. 
W. 417. ‘ 

12. Carriers of Goods — Discrimination. — To 
give effect to alleged custom among shippers of 
potatoes and railway companies requiring con- 
signee to pay freight charges before delivery 
would be to place defendant shippers of pota- 
toes in a more favorable position than shippers 
in the same locality in whose favor no such 
custom existed, contrary to the Interstate Com- 
merce Law.—Chicago, I. & L. Ry. Co. y. Peter- 
son, Wis., 169 N. W. 558. ‘ 

13. Published Rates.—Under the Carmack 
Amendment to the Interstate Commerce Act, the 
published rates, based upon valuation, of in- 
terstate cagrier, are presumed to be equally 
within knowledge of carrier and shipper, and 
both are bound by them as matter of law.—Bas- 
sett v. Chicago & N. W. Ry. Co., Wis., 169 N. 
W. 553 

14, Symbolical Delivery.—The transfer to 
plaintiff of bills of lading for a shipment of 
logwood consigned by the owner to defendant, 
together with an assignment, ete., held, in view 
of the bulky character of the property to vest 
plaintiff with title thereto.—Olivier v. Mt. Union 
Tanning & Extract Co., U. S. D. C., 253 Fed. 593. 














15. Carriers ef Passengers—Boarding Car.— 
Where street car stopped, and plaintiff, whose 
arms were crippled and who was carrying two 
valises, attempted to board it, when the con- 
ductor reached for one of the valises, and the 
car started rounding a curve, injuring plain- 
tiff, the company was liable, since the conductor, 
knowing of plaintiff’s deformity, and having by 
reaching for his valises invited him on the 
car, should not have permitted the car to start 
until plaintiff was safe.—Ohio Electric Ry. Co. 
v. Lease, Ind., 121 N. E 


16. Chattel Mortgages—Subsequent Creditors. 
—An unrecorded mortgage on a stock of goods 
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is subject to be vacated as a fraud on subse- 
quent creditors, if withheld from record by 
agreement or understanding between its parties, 
so as not to affect mortgagor’s credit.—Hawkins 
v. Dannenberg Co., U. S. C. C. A,, 253 Fed. 529. 


17. Commerce — Intoxicating Liquors. — The 
movement of intoxicating liquor in interstate 
commerce for purposes prohibited by West Vir- 
ginia laws having been expressly divested of its 
immunity by Webb-Kenyon Act, the enforce- 
ment of the state’s prohibition laws does not 
conflict with commerce clause of federal consti- 
tution.—State v. Frazee, W. Va., 97 S. E. 604, 


18. Constitutional Law—Equal Protection of 
Law.—Rule admitting incriminatory evidence 
discovered upon an iliegal arrest and upon un- 
lawtul search of person and premises of accused 
does not contravene the Fourteenth Amendment, 
forbidding any state to deny to any one within 
its jurisdiction the equal protection of the laws. 
—Groce v. State, Ga., 97 S. E. 525 


19. Contempt—Expert Witness.—A physician, 
testifying in personal injury action as expert 
witness under a contract with plaintiff to give 
favorable testimony in consideration of twenty 
per cent of recovery, was guilty of gross con- 
tempt of court.—Davis v. Smoot, N. C., 97 S. E. 
488. 


20. Contracts — Architect.— Where construc- 
tion contract provided that work should be done 
under the supervision of an engineer, who was 
empowered to determine classification and allow 
estimates, his decision can be impeached only 
for fraud and gross mistake, implying bad faith. 
—Casey v. City of Canton, U. S. D. C., 253 Fed. 
589. 

21. Merger.—Verbal agreements of con- 
tracting parties are superseded and merged in 
a subsequent written contract.—Wright v. Great 
Eastern Casualty Co., Mo., 206 S. W. 428. 

22, Mutuality.—Mutuality of obligation is 
essential to validity of contract.—Ross- Vaughan 
Tobacco Co. v. Johnson, Ky., 206 S. W. 487. 

23. Criminal Law — Accomplice.—An acces- 
sory cannot be convicted upon the testimony of 
the principal alone, since the principal is an ac- 
complice whose testimony, under Kirby’s Dig. 
§ 2384, must be corroborated.—Higgins y. State, 
Ark., 206 S. W. 440. 

24. Circumstantial Evidence.—If all possi- 
ble hypotheses arising from circumstantial evi- 
dence favorable to defendant are presented in 
concrete statement to jury, with instructions 
that if they believe any one hypothesis they 
should acquit, the rule as to circumstantial evi- 
dence is sufhciently presented.—Bush v. State, 
Ga., 97 S. E. 5544. 

25. Expert Evidence.—In a prosecution for 
murder, evidence of a physician called to attend 
deceased, who was defendant's wife, that in his 
opinion defendant's grief was feigned, was not 
inadmissible, as being an opinion; it being a 
statement of an effect produced upon the mind, 
—Beaupre y. State, Tex., 206 S. W. 517. 

26. Voluntary Statement.—Statement by ac- 
cused, made on his own request, where he was 
not sworn as a witness and nothing was said 
or done by coroner or any one else to induce 
him to make statement, was entirely free and 
voluntary.—Groce v. State, Ga., 97 S. E. §25. 

27. Curtesy— Tenancy in Common. — Under 
Const| art. 10, § 6, as to wife’s right to devise 
her separate estate, a surviving husband is en- 
titled to tenancy by the curtesy in his wife’s 
land only where she has not devised it.—Deese 
v. Deese, N. C., 97 S. E. 475. 

28. Damages—Lost Time.—Damages sought 
for lost time on account of injuries are special, 
and where petition does not set out lost time 
or damages suffered therefrom, evidence of dam- 
ages on that account should be excluded in case 
of an objection and an instruction upon the sub- 
ject refused.—Lexington & E. Ry. Co. v. White, 




















Ky., 206 S. W. 467. 
29. Proximate Consequences.—Police officer, 
whose leg was broken when struck by de- 


fendant’s automobile, could not recover for sec- 
ond fracture, received when his crutch slipped 
and he fell, while convalescent, as an element 





of damages, unless such fracture was natural 
and proximate result of original injury.—Hart- 
nett v. Tripp, Mass., 121 N. E. 17. 


30. Proximate Consequences.—Impairment 
of health, and any other damages which are the 
direct and proximate results of a wrongful act, 
may be recovered for in an action for willful 
wrong.—Aguglia v. Bausch & Lomb Optical Co., 
N. Y., 172 N. Y. S. 666. 


31. Worldly Circumstances.—Where entire 
injury sued for was not injury to peace, happi- 
ness, or feelings of plaintiff, the jury should 
not consider the worldly circumstances of the 
parties.—Central of Georgia Ry. Co. v. Newton, 
Ga., 97 S. E. 553. 


32.——Granting Clause.—The granting clause 
of a deed should prevail over the habendum and 
warranty clauses, unless a contrary intention 
appears.—Ratliffe vy. Ratliffe, Ky., 206 S. W. 478, 

33. Deeds—tInterpretation.—A court will not 
presume, upon strained interpretation of de- 
scription contained in conveyance of real estate, 
that grantor intended to convey property that 
belonged to another.—Lawrence y. Young, La., 
80 So. 18, 

34. Divoree—Abandonment.—An abandonment 








*may be accomplished in law without leaving the 


house in which the two live, if one of the par- 
ties refuse to recognize the marriage relations 
or to cohabit with the other.—Axton v. Axton, 
Ky., 206 S. W. 480. 

35. Alimony.—Judge of superior court 
might allow temporary alimony to wife from 
date of separation of parties to filing of action 
for divorce.—kKillingsworth y. Killingsworth, 
Ga., 97 S. E. 539 

36.——Cruel Treatment.—Upon hearing for 
temporary alimany pending applicant's suit for 
divorce on ground of cruel treatment, where 
evidence was conflicting, it was not error to 
refuse to grant alimony.—Thomas v. Thomas, 
Ga., 97 S. E. 523. 


37. Druggists—Negligence.—In action against 
company for negligently furnishing unfit ether, 
and against two physicians for negligently ad- 
ministering it, the concurring negligence of one 
not a party to suit was not a defense—Moehlen- 





brock v. Parke, Davis & Co., Minn., 169 N. W. 
541. 
38. Equity— Adequate Remedy.—To deny 


equity jurisdiction because of a remedy at law, 
the legal remedy must be adequate to demands 
of particular case, and as full, complete, and 
efficacious as that given in equity, and must not 
leave open for future litigation matters really 
and substantially involved.—Warren y. Boggs, 
W. Va., 97 S. E. 589. 

39. Dismissal.—The complainant may gen- 
erally move to dismiss his own bill with costs 
at any time before the decree, it being a matter 
of course to permit him to do so;,and, when 
the bill has been dismissed and costs paid, the 
suit is terminated.—Alcorn v. D. L. Ward Co., 
Pa., 104 Atl. 893, 

40. Estoppel.—lInconsistent Position.—Under 
principle of estoppel, which forbids one from 
assuming inconsistent positions to prejudice of 
another's rights, owner of a motor car, who ob- 
tained possession after repairs by giving a 
check for amount thereof, cannot, having stop- 
ped payment, because repairs were unsatisfac- 
tory, deny the repair man’s right to possession, 
so as to prevent enforcement of the mechanic’s 
lien given by Revisal 1905, § 2017.—Maxton Auto 
Co..v. Rudd, N. C., 97.8 BB. 477. 

41. Frauds, Statute of—Employment Contract. 
—Three-year term employment contract, writ- 
ten, but not signed, by employer, held enforce- 
able in action thereon by employe, being with- 
in statute of frauds; Ky. St. § 470, subsec. 7, 
relating to contracts not to be performed with- 
in a year.—Sumner v. Fuqua, Ky., 206 S. W. 459. 

42._—-Oral Agreement.—Where husband sued 
to establish life estate in his wife’s land under 
oral contract, in consideration of his spending 
money on her property, payment of money did 
not remove agreement from statute of frauds.— 
Starrett v. Dickson, Ark., 206 S. W. 441. 

43. Guaranty—Contract by Bidder.—Agent of 
successful bidder for county bounds, who, when 
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he indorsed checks and made his own check 
to county to secure it, meant to guarantee per- 
formance of bidder’s contract, was personally 
liable to county for any default of principal.— 
Caldwell County v. George, N. C., 97 S. E. 507. 


44. Guardian and Ward—Allowance.—If a 
ward buys a horse and buggy in pursuit of his 
business, the guardian, havin paid therefor 
without court order, is not entitled to allowance 
in such amount as for a necessary.—Cross v. 
Rubey, Mo., 206 S. W. 413. 


45. Homicide—Joint Indictment.—Where two 
are jointly indicted for murder, and one actually 
doing killing is guilty of voluntary manslaught- 
er, other defendant, if present aiding and abet- 
ting in killing, may be convicted as principal 
in second degree of offense of voluntary man- 
slaughter.—McDonald v. State, Ga., 97 S. E. 556. 


46. Joint Indictment.—Where several are 
jointly ind¥cted:for murder, each may be con- 
victed of that offense upon showing that he 
was either the absolute perpetrator or was pres- 
ent aiding and abetting the other in its com- 
mission.—Johnson y. State, Ga., 97 S. E, 515. 


47. Husband and Wife—Undisclosed Princi- 
pal.—A married woman acting as agent for her 
husband as a disclosed principal may bind her- 
self by contract in her own name.—Seaver v. 
Lang, Vt., 104 Atl. 877. 


48. Injunction—Mandatory Injunction.—Man- 
datory injunction should not be allowed to take 
place of legal action of ejectment, though that 
may be effect where plaintiff is entitled to rem- 
edy for lack of adequate legal remedy.—McAlis- 
ter v. Graham, Mo., 206 S. W. 393. 

49. Ordinance.—Equity will not restrain 
the enforcement of an alleged invalid city or- 
dinance, making the printing, publishing, circu- 
lating, ete., of certain newspapers during the 
world war a misdemeanor.—Star Co. v. Brush, 
N.. 2. 43723 BH. ZF. we Oei. 

50. Insurance—Notice to Insurer.—If_in- 
surer’s agent was notified by insured that he 
had title to only half the insured property, in- 
surer cannot defend action on policy on ground 
that there was a statement in the policy that 
insured was the sole owner.—Giffey v. Arizona 
Fire Ins. Co., Mo., 206 S. W. 402. 

51. Proof of Claim.—Where upon insured’s 
request for blank to make out proof of claim, 
insurer told him that it would be unnecessary 
to make out proof of claim, it waived its right 
to such proof of. claim.—Proffitt Mercantile Co. 
v. State Mut. Fire Ins. Co., N. C., 97 S. E. 476. 

52. Warranty.—Statement in fire policy 
that buildings insured were used as dwellings 
is to be deemed warranty, which is breached 
where such use is not the principal use_ of 
buildings, though part of buildings is occupied 
for dwelling purposes.—Gallin v. Allemannia 
Fire Ins. Co., N. Y., 172 N. Y. S. 662. 

53. Interpleader—Jurisdiction.—When a court 
has jurisdiction of the parties and of the sub- 
ject-matter, and emphatically when that sub- 
ject-matter is money paid into court for the ex- 
press purpose of having its ownership deter- 
mined therein, there is no legal procedure ob- 
stacle in the way of such determination.—Mont- 
gomery v. City of Philadelphia, U. S. D. C., 253 
Fed. 473. 

54. Intoxieating Liquors—Unlawful Sale.—In- 
toxicating liquor kept by a druggisg, who em- 
ployed a regularly registered pharmacist, and 
who might under Rev. St. 1909, § 5781, lawfully 
have such liquor in his possession to be sold 
on prescriptions, will be presumed to be used 
for a lawful purpose, and the burden is on the 
state to show that they were not to be so used. 
—State v. Bunker, Mo., 206 S. W. 399. 

55. Judgment—Opening Default.—Defendant, 
seeking to open default judgment and showing 
excusable neglect, will be required to pay terms; 
plaintiff being blameless.—Nelson v. Minder, S. 
D., 169 N. W. 549. 

56. Res Judicata.—To have an _ effective 
estoppel of record by an adversary judgment 
in personam, court which rendered it must have 
jurisdiction of the parties, the subject-matter, 
and the class of cases to which it belongs.—Hol- 
loway v. City of Durham, N. C., 97 S. E. 486. 
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57. Landlord and Tenant—Upper Tenant.—A 
tenant on an upper floor is not liable for dam- 
age to a lower tenant by water escaping from 
the sprinkler system installed by the landlord, 
where he has no control of the sprinklers and 
is not shown to be guilty of negligence.— 
Standard Tire & Rubber Co, v. A. L. Richardson 
& Bro., Mass., 121 N. E. 29. 


58. Libel and Slander—Crime of Assault.— 
Words in a newspaper article imputing the 
crime of assault upon an old man are libelous 
a — v. Sentinel Co., Wis, 169 N. 

» . - 


59. Privilege.—An article stating that the 
roof of a new high school was in danger of 
falling, and this “does not speak very well for 
those who designed” the school, does not pur- 
port to be a report of official proceedings of 
school board, and defense of privilege is un- 
availing.—Vosbury v. Utica Daily Press Co,, N. 
Y., 172 N. Y. 8. 609. 


60. Limitation of Actions — Amendment. — 
Where plaintiff had ‘but one cause of action for 
wrongful death, a proposed amendment setting 
up that cause of action was.in support of orig- 
inal comlaint, and statute of limitations afford- 
ed no defense.—Nash v. Minneapolis & St. L. R, 
Co., Minn., 169 N. W. 540. 

61. Marshaling Assets and Securities—Two 
Funds.—Where a creditor has a lien on two 
funds, or two parcels of property, and another 
creditor has a lien upon but one of them, the 
former creditor will, in equity, be required to 





seek satisfaction out of that fund or parcel up- 


on which the other creditor has no lien.—Speer 
v. Home. Bank of Forest City, Mo., 206 S. W. 
405. 

62. Master and Servant—Assumption of Risk. 
—The servant does not assume the risk of the 
master’s negligence.—Kimberlin v. Southwest- 
ern Bell Telephone Co., Mo., 206 S. W. 430. 

63.——Course of Employment.—Where it is 
necessary that an employe travel the public 
streets in doing the work he was hired to do, 
his place of work includes such public streets 
as he is required to traverse while doing the 
work.—Bachman y. Waterman, Ind., 121 N. E. 

64. Course of Employment.—Where beam 
tender of tire fabric company, whose business 
it was to see that yarn was wound around re- 
volving cylinder, was killed when he fell on 
machine, so that his neck was torn open and 
carotid artery cut, injury arose “out of and in 
course of employment,” within Workmen's Com- 
pensation Act.—Dow’s Case, Mass., 121 N. E. 19. 

65. Independent Contractor. — Where a 
steamship, lying in a harbor and being unable 
to reach the docks, employed-and paid a firm 
to carry passengers and others to and from the 
shore in launches, such firm was not an inde- 
pendent contractor as to one injured in a launch, 
but its employes were pro hac vice employes of 
the ship.—Toyo Kisen Kaisha v. Hartman, U. 
S. C. C. A. 253 Fed. 422. 

66. Industrial Commission. — Findings of 
the Industrial Commission must be supported 
by evidence, and not based upon mere conjec- 
ture.—Bekkedal Lumber Co. y. Industrial Com- 
mission of Wisconsin, Wis., 169 N. W. 561. 

67. Infant Employe.—A master was negli- 
gent in furnishing a sixteen-year-old boy a de- 
fective hook on a singletree, which the boy had 
to unhook from a moving car of stone by put- 
ting his arm and most of his body in front of 
the car.—Gingery v. Phelps Stone & Supply 
Co., Mo., 206 S. W. 400. 

68. Hours of Service Act.—An hour allowed 
a telegrapher for meals, during which he was 
subject to recall, ete., cannot be deducted from 
the whole time he was on duty within the Hours 
of Service Act, § 2, so as to allow a railroad 
company to escape penalty for violating the act 
by keeping the telegrapher on duty more than 
nine hours.—Chicago, R. I. & P. Ry. Co, v. 
United States, U. S. C. C. A., 253 Fed. 555. 

69. ‘Workmen's Compensation Act.—Terms 
of Workmen's Compensation Act are broad 
enough to include employe working in connec- 
tion with discharge of cargo of vessel engaged 
in interstate or foreign commerce; only master 
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and seamen of vessels so engaged being ex- 
cluded by St, 1913, c. 568.—Duart v. Simmons, 
Mass., 121 N. E. 10. 


70. Mortgages—Absolute Deed.—A deed abso- 
lute on its face may be shown by parol testi- 
mony to have been intended as a mortgage, and 
an allegation of fraud, accident, or mistake is 
not essential to such relief.—Henderson v. 
Adams, Ky., 206 S. W. 461. 


71. Assumption of Debt.—Mortgagee is not 
bound by agreement by grantee of mortgaged 
premises with mortgagor to assume debt unless 
- rg to it—Codman v. Deland, Mass., 121 





72. Municipal Corporation—Contributory Neg- 
ligence.—Plaintiff’s attempt to cross a city 
street diagonally, leaving the curb at a place 
not a crosswalk, was not necessarily negligent 
contributing to her injuries when struck by an 
gee es team.—Seabut v. Ward Baking Co., 
Mass., 121 B. 23. 


73. Negligence.—Although plaintiff, ge | 
a bicycle on a street, had unobstructed view 
intersecting avenue ‘in time to avoid collision, 
and knew that vehicles on the avenue had right 
of way, where defendant driver of automobile, 
which collided with plaintiff at intersection, was 
at time of collision on wrong side of street and 
avenue, question of plaintiff's negligence was 
for the jury.—Dunkel v. Smith, Wis., 169 N. W. 
567. 








Ordinance.— The reason- 
ableness of an ordinance regulating operation of 
moving picture theaters may be determined by 
the courts. —City of North Little Rock v. Rose, 
Ark., 206 S. W. 449. 

75. Sidewalks.—The liability of a munici- 
pality for injuries caused by accumulation of 
snow and ice upon sidewalk does not attach 
upon notice, either actual or constructive, but 
only after the lapse of a reasonable time after 
such notice for remedying the dangerous condi- 
tion.—Kaiser v. City of New York, N. Y., 172 N. 
Y. S. 626. 

76. Nuisance—Lawful Business.—That a busi- 
ness is lawful, and does not constitute a nui- 
sance per se, does not prevent recovery, where 
it is conducted unlawfully, or so as to consti- 
tute a nuisance, damaging neighbors.—Texas 
Refining Co. v. Sartain, Tex., 206 S. W. 553. 

77. Remedy at Law.—lIn suit to enjoin op- 
eration of a negro sanitarium as being a nuis- 
ance per se, and to present its maintenance in 
such manner as to constitute a nuisance, plain- 
tiff as to latter relief had no adequate and 
complete remedy at law, and hence might in- 
voke aid of a —, of equity. —Giles v. Raw- 
lings, Ga., 97 S. 21. 

78. edie tee case of com- 
mingling of partnership and individual proper- 
ties and obligations, a bill in equity for disso- 
lution of partnership, settlement of accourtits, 
and redemption of individual property from lien 
for partnership debt presents good cause of 
action, though some of plaintiff's claims turn 
out to be not Fae founded.—Dilcher v. Dilcher, 
W. Va., 97 S. 

79. Real that —wWhile partnership realty 
is considered ay for partnership pur- 
poses, it is realty so far as the heirs and legal 
representatives of the partners are concerned.— 
Kreis v. Cartledge, Pa., 104 Atl. 855. 

80. Partition—Confirming Sale.—While there 
was no fraud, yet where price paid for land 
sold, pursuant to decree in partition suit, was 
grossly inadequate, and attorneys for defendants 
apparently were misled and —> greatly 
to the injury of their clients, sd the failure of 
commissioner to observe established custom of 
notifying attorneys of date of sale, it was error 
to confirm sale over defendants’ objection.— 
Moore v. McJudkins, Ark., 206 S. W. 445. 

81. Railroads—Grade Crossing—A _ traveler 
cannot rely exclusively on the fact that grade 
crossing gates are open, but must, to some ex- 
tent, use his senses before goin upon the 
track.—Geoffroy v. New York, N. . & H. R. 
Co., R. 1. 104 Atl. 883. 


82.——Independent Contractor.—If employes 
working in tunnel under direction of their em- 
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ployer, an independent contractor, remained in 

the tunnel after defendant railway had given 

notice of its purpose to run a train through the 

ne. ae Sone the risk.—Lexington & E, 
Ry. Co. v hite, Ky., 206 S. W. 467. 


83. Receivers—Franchise.—A court cannot 
authorize its receivers for a street railroad com- 
pany to charge a higher rate of fare than that 
fixed as a maximum by the company’s franchise. 
—Gas & Electric Securities Co. v. nhattan & 
—_— Corporation, U. S. D. C., 253 

ed. > 


84. Replevin—Stolen Property.—Replevin is a 
mixed action, being both a demand for a thing 
and damages for withholding; and in replevin 
for property that defendant knew. belonged to 
plaintiff, held, that nae par could recover dam- 
ages for that eloigned.—Olivier v. Mt. Union 
Tanning & Extract Co., U. S. D. C., 253 Fed. 593. 


85. Sales—Meeting of Minds.—Where there 
was no meeting of minds of parties to a pur- 
ported contract for sale of coal, seller was en- 
titled to recover market value ‘ot coal ordered 
and received by buyer from it.—National Rosin 
- rw ets Co. v. South Atlantic Coal Co., Ga., 
7 


86.——Option.—An “option contract” is a con- 
tract not for the purchase of property, but a 
contract giving the privilege of purchasing it 
if the optionee within the time aliowed elects 
to take it.—Ross-Vaughan Tobacco Co. v. John- 
son, Ky., 206 S. W. 487. 


87.—Reclaiming Property.—Where a party 
bought property not intending to pay for it and 
when in an insolvent condition, there was fraud, 
and seller could reclaim his A ei meth .—Davidson 
v. Diamond Furniture Co., 97 S. E. 480. 


88. Rescission.—Under clause, in order for 
hearse, that first payment of $250 should be 
returned only if the order was not accepted, 
the seller, although it accepted order, was liable 
to return the payment, where buyers having 
themselves fully performed, rescinded for delay 
in delivery.—Martin v. James Cunningham Son 
& Co., Mass., 121 N, E. 21. 

89. Subrogation—Equitable Lien. — Sureties 
paying a real estate mortgage note and taking 
a mortgage therefor are not volunteers loaning 
to mortgagor, but are entitled to subrogation to 
rights of the mortgagee whose mortgage was 
paid by the money they guaranteed, as against 
a holder of an equitable lien whose rights were 
unaffected by the transaction.—Fifield v. Mayer, 
N. H., 104 Atl. 887 

90. Junior Lien.—Holder of junior lien, who .- 
is obliged to protect same by payment of mort- 
gage, if not primarily responsible for mortgage 
debt, will be entitled, on paying it, to an as- 
signment of the mortgage, or to be subrogated 
to the rights of the moragagee.—Speer v. Home 
Bank of Forest City, Mo., 206 S. W. 405. 

91. Trade-Marks and Trade-Names — Unfair 
Competition.—Where defendant copied complain- 
ant’s cigar containers, the fact that each did 
business in distant cities, and defendant’s con- 
tainers did not come into competition with those 
of complainant, other than containers on which 
complainant pasted a customer’s name, held not 
to defeat a suit for unfair competition—Ury v. 
Cc. Cc. A., 253 Fed. 








92. Trusts—Testamentary Trust.—Where one 
of four testamentary trustees, with funds re- 
ceived as such from executors as part of pro- 
ceeds of personalty of estate, bought and took 
conveyance to himself as trustee of parcel of 
realty, he holds it as trustee, and not individ- 
agate v. Livermore, Mass., 121 N. E. 


93. Vendor and Purchaser—W aiver.—Purchaser 
had the right to ignore or waive defects in bills 
and demand the conveyance of such title ds 
the vendors had, the contract provision for good 
title inuring to the benefit of *& purchaser,— 
Lieber v. Nicholson, Tex., 206 S. W. 512. 

94. Wills—Intention.—The Mestse: of the 
testator should control, rather than a narrow 
technical construction of words used in his will. 
ey Oy Atlantic Coast Line R, Co., Ga., 97 








